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CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2021 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Dr Sally Talbot) in the chair; 
Hon Samantha Rowe (Parliamentary Secretary) in charge of the bill. 

Clause 70: Section 195 deleted — 
Committee was interrupted after the clause had been partly considered. 

Hon NICK GOIRAN: Prior to the interruption for the taking of questions without notice, we were considering 
clause 70 and its interrelation with clause 72. For the benefit of members, what the government seeks to do at 
clause 70 is to remove the existing investigative powers available to the Department of Communities and after 
deleting and removing those powers at clause 72 insert a new regime that will have more enhanced powers, which 
I have referred to previously as “police-like powers”. Prior to the taking of questions without notice, we identified 
that the government says that these new enhanced powers are necessary because the Western Australia Police Force, 
according to the department, has not been willing to take up the department’s complaints and investigate matters, 
and because the police is not doing its job, the department needs to have these expanded powers. Yet when I asked 
the government to provide details of these instances, it was unable to do so. That information is not available to 
the chamber today. 

In addition, we are told that when the powers have been used most recently, including in the Supreme Court case 
that finalised yesterday, they have been working well. The department has authorised officers who use the section 
195 powers at the moment, and we are told that as far as the government is concerned they are working well. 
Regarding the Supreme Court matter yesterday, it dealt with a mandatory reporting matter that was investigated 
by the police. It seems to be working well. There was a conviction and there was an appeal and the appeal was upheld. 
Everything seems to be working well with the exception of the allegation by the Department of Communities that, 
in effect, WA police is not doing its job; it is not able to take up the cases, and so the department needs to step into 
the breach and have these extraordinary powers.  
That being so, the type of powers that are proposed are the ones set out in part 10A, which are found in clause 72. 
Just prior to the interval for the taking of questions without notice, the parliamentary secretary indicated—I just need 
confirmation of this, parliamentary secretary—that the investigators that will be undertaking the work under this 
new part 10 of this new enforcement enhanced regime will include those authorised officers or those who investigate 
the offences under the Child Care Services Act 2007.  
Hon SAMANTHA ROWE: I am advised, yes, it will include them. 
Hon NICK GOIRAN: This is a massive problem. Students of history will know of the review undertaken by 
Prudence Ford. One of the recommendations of the Ford review was the separation of childcare compliance from 
the department that administers child protection. I refer to the second paragraph of the explanatory memorandum 
for the Childcare Services Bill 2007, which states — 

The Review report recommended the restructuring of the Department, by the creation of two departments, 
one relating to child protection and one to communities … It further recommended that the Child Care 
Licensing and Standards Unit together with the current resources be transferred to the Department for 
Communities … 

The whole idea was to separate those functions, and now everything will be collapsed back into one department. 
We are destined in child protection to make the same mistakes that led to the Ford review in 2007. Seemingly, the 
only justification the parliamentary secretary can provide is that the Western Australia Police Force will not take 
up cases for child protection. But there has been no consultation with police. Next week, when the parliamentary 
secretary and I attend the estimates hearing with police, will be the first time, apparently, that there will be some 
consultation with police on this matter. 
This matter is very significant and I do not think, with respect, that all members of the chamber appreciate how 
significant it is. We are talking about providing police-like powers to non-police officers. Earlier this week, we 
debated some tabled reports by the Joint Standing Committee on the Corruption and Crime Commission about 
allegations of excessive use of force by police officers and how the body that oversees that, the Corruption and 
Crime Commission, had serious concerns. Well, the joint standing committee had serious concerns that the 
CCC was not overseeing allegations sufficiently. History tells us that a previous Parliamentary Inspector of the 
Corruption and Crime Commission also had those same concerns. That is a robust system whereby police officers 
have the capacity to use force against individuals, conduct searches and seize documents et cetera, yet it is overseen 
by a very powerful body, the CCC, which is overseen by not just the parliamentary inspector, but also the joint 
standing committee.  
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We are about pass a provision between clause 70 and clause 72 that will try to provide those types of powers to 
what was the Department for Child Protection and Family Support and is now under the new mega-amalgamated 
Department of Communities. Investigators will not be subject to the same types of provisions as police. Police 
have specific provisions for police misconduct that must be referred to the CCC, but they will not apply to these 
investigators to whom the government would like to provide the same types of powers. 
Keeping in mind that the government has said that the existing powers, to the best of its knowledge, are working 
well with respect to authorised officers, I strongly urge members to consider opposing clauses 70 and 72, because 
the parliamentary secretary has advised us that the rest of the legislation could still operate. All the mandatory 
reporting requirements, care plans, leaving care plans, cultural plans and every other element of the legislation 
could still operate well irrespective of whether clauses 70 and 72 are passed. The only difference will be that the 
department will have to use its existing powers of investigations, which we are told are working well, and with 
regard to mandatory reporting have led to two teachers being convicted and their conviction being upheld. These 
are all in circumstances in which there has been absolutely no consultation with police, and we are being expected 
to pass these laws today, on the last sitting day before we have the opportunity to have a discussion with the police 
commissioner next week during estimates.  
It seems to me that there are two reasonable options. One is to defer consideration of this significant issue until 
we have heard from the police commissioner next week or alternatively to oppose clauses 70 and 72, which would 
have the effect of the status quo with respect to investigations remaining. I think members can have confidence 
that that is an appropriate course of action in circumstances in which we know that the existing system is working 
well, there has been no consultation with police and it will have no material impact on the rest of the bill. 

Division 
Clause put and a division called for, the Acting President (Hon Dr Sally Talbot) casting her vote with the ayes. 
The ACTING PRESIDENT: Hon Dr Brad Pettitt, there is a standing order stating that you are not allowed to enter 
the chamber after the bells have stopped ringing. 
Hon Dr Brad Pettitt: I think I was in before they stopped ringing. 
The ACTING PRESIDENT: The advice of the people with me who had their eyes on you said that you were not. 
The division resulted as follows — 

Ayes (18) 

Hon Klara Andric Hon Peter Foster Hon Stephen Pratt Hon Dr Brian Walker 
Hon Dan Caddy Hon Lorna Harper Hon Martin Pritchard Hon Darren West 
Hon Sandra Carr Hon Jackie Jarvis Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Kate Doust Hon Alannah MacTiernan Hon Matthew Swinbourn  
Hon Sue Ellery Hon Ayor Makur Chuot Hon Dr Sally Talbot  

 

Noes (6) 

Hon Peter Collier Hon Donna Faragher Hon Steve Martin  
Hon Nick Goiran Hon Dr Steve Thomas Hon Colin de Grussa (Teller) 

            
Pairs 

Hon Wilson Tucker Hon James Hayward 
Hon Kyle McGinn Hon Martin Aldridge 
Hon Rosie Sahanna Hon Neil Thomson 
Hon Stephen Dawson Hon Tjorn Sibma 

Clause thus passed.  
Clause 71 put and passed. 
Clause 72: Part 10A inserted — 
Hon NICK GOIRAN: As I indicated to members earlier, if clause 70 had been passed—it sought to delete the 
existing powers under section 195—it would have been important that the powers provided at clause 72 be agreed 
to because, in their absence, there would simply be no powers for investigation. Although in my view as shadow 
Minister for Child Protection and shadow Attorney General they have not been made out by the government for 
the reasons we discussed at clause 70, nevertheless they must be passed because of the situation in which we find 
ourselves. This bill was considered by the Standing Committee on Legislation in the last Parliament. Chapter 5 of 
its report deals with enforcement provisions and review and the powers of workplace inspectors and authorised 
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officers. The committee made a number of recommendations, including recommendations 18, 19 and 20, that deal 
with this clause. Recommendation 18 states — 

The Minister representing the Minister for Child Protection explain, in relation to clause 71, — 
Keeping in mind, parliamentary secretary, that clause 71 is clause 72 in this bill — 

proposed section 214C(4), the justification for providing an authorised officer with the power to enter 
a place in the absence of the occupier’s informed consent or an entry warrant. 

What is that explanation? 
Hon SAMANTHA ROWE: The effect of proposed section 241C(3) and (4) is to authorise an authorised officer or 
an industrial inspector to enter a place without informed consent of its occupier or an entry warrant. These proposed 
subsections do not provide an unqualified right to enter; they apply only to a place in which a child is employed 
or the officer or inspector believes on reasonable grounds a child is employed or may be employed in the future. 
Further, the authorised officer or industrial inspector may enter only at a reasonable time and only for the purpose 
of investigating a suspected offence under part 7 of the act relating to the employment of children or to monitor 
compliance with that part of the act. These powers provide an extra level of safety and protection to children who 
may be at risk as a result of employment in breach of part 7. Proposed section 241C(3) is broadly consistent with 
section 195(2) of the act, except that section 195(2) is silent in respect of occupier consent or an entry warrant. It 
was always intended that the entry power in section 195(2) could be exercised without occupier consent or an entry 
warrant. In this regard, it should be noted that the act currently does not include any provisions for an application to 
be made for an entry warrant. Proposed section 241C(4) puts the matter beyond doubt by making express provision 
to the effect that occupier consent or an entry warrant are not required if the criteria set out in proposed subsection (3) 
are met. 
It should be noted that proposed section 241C(4) is consistent with section 98(3) of the Industrial Relations Act 1979, 
which provides inspectors with powers to check compliance with the act, and section 42(2) of the Child Care Services 
Act 2007. 
Hon NICK GOIRAN: The nineteenth recommendation from the Standing Committee on Legislation in respect 
of this same provision also said that the government—in this case the parliamentary secretary—provide to the 
Legislative Council — 

a) an explanation of whether the lack of compliance may be admissible evidence in proceedings 
for the offence of failing to comply with a direction 

b)  justification for the abrogation of the privilege against self-incrimination in relation to all 
offences under the Children and Community Services Act 2004. 

Does the parliamentary secretary have an explanation for that? 
Hon SAMANTHA ROWE: Honourable member, I do. For part (a), the committee would like to know whether 
a lack of compliance with a direction under proposed section 241E(1) may be admissible evidence in proceedings 
for the offence in proposed section 241G of failing to comply with a direction without reasonable excuse. Proposed 
section 241E(1) provides that an authorised officer or an industrial inspector may do various things for an authorised 
purpose, including direct a person to give information or to answer a question. Proposed section 241E(5) provides 
that any information or answer given in compliance with a direction under proposed subsection (1) is not admissible 
in criminal or civil proceedings other than proceedings for perjury or the offence of giving false information under 
proposed section 244. To bring a prosecution for failing to comply with a direction under proposed section 241G, 
evidence of the noncompliance would be needed. Proposed section 241E(5) is not relevant here because that proposed 
subsection applies only in the context of an individual who has complied with a direction. 

For part (b), proposed section 241E(1) provides that an authorised officer or an industrial inspector may do various 
things for an authorised purpose, including direct a person to give information, answer a question or produce a record 
or document. Proposed section 241E(4) states that a person is not excused from complying with a direction under 
this section on the ground that doing so might tend to incriminate the person or render the person liable to a penalty. 
This is broadly consistent with what is currently provided in section 195(6) of the act. However, as pointed out by 
the committee, section 195(6) only applies to directions given for the purpose of the “Employment of children” 
provisions in part 7 of the act, whereas proposed section 241E(4) will also apply to directions given for the purpose 
of investigating a suspected offence under another part of the act. Proposed section 241E(4) is equivalent to 
section 43(1) of the Child Care Services Act 2007.  

The experience of the department in the childcare sector is that these types of provisions are typically used to issue 
directions to people who are witnesses to suspected offences—for example, employees with competing loyalties 
or contractual duties of confidentiality who may wish to assist an investigation but are concerned about being seen 
to act on a voluntary basis. The giving of a direction means that the department can access a potentially valuable 
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source of information while at the same time the employee can preserve their relationship with the employer under 
investigation. There is frequently little or no purpose in issuing a direction to a person of interest in an investigation. 
This is because proposed section 241E(5) provides that any information or answer given in compliance with 
a direction is not admissible in evidence against the individual in criminal or civil proceedings other than proceedings 
for perjury or an offence under section 244 of the act of giving false information. In any event, no weight could be 
placed on information or answers given by a person of interest and the preferable course of action would be to 
apply for an entry warrant. It is considered appropriate that this investigative tool be an available option in respect 
of all offences under the act. 

Clause put and passed. 

Clauses 73 to 76 put and passed. 
Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 
Third Reading 

Bill read a third time, on motion by Hon Samantha Rowe (Parliamentary Secretary), and passed. 
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